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(i) The schedule contract indicates
that mandatory source inspection is re-
quired by the schedule contracting
agency; or

(ii) A schedule item is covered by a
product description, and the ordering
activity determines that the schedule
contracting agency’s inspection assist-
ance is needed (based on the ordering
volume, the complexity of the supplies,
or the past performance of the sup-
plier).

(2) When the schedule contracting
agency performs the inspection, the or-
dering activity will provide two copies
of the order specifying source inspec-
tion to the schedule contracting agen-
cy. The schedule contracting agency
will notify the ordering activity of ac-
ceptance or rejection of the supplies.

(3) Material inspected at source by
the schedule contracting agency, and
determined to conform with the prod-
uct description of the schedule, shall
not be reinspected for the same pur-
pose. The consignee shall limit inspec-
tion to kind, count, and condition on
receipt.

(4) Unless otherwise provided in the
schedule contract, acceptance is con-
clusive, except as regards latent de-
fects, fraud, or such gross mistakes as
amount to fraud.

(b) Services. The ordering activity has
the right to inspect all services in ac-
cordance with the contract require-
ments and as called for by the order.
The ordering activity shall perform in-
spections and tests as specified in the
order’s quality assurance surveillance
plan in a manner that will not unduly
delay the work.

8.406-3 Remedies for nonconformance.

(a) If a contractor delivers a supply
or service, but it does not conform to
the order requirements, the ordering
activity shall take appropriate action
in accordance with the inspection and
acceptance clause of the contract, as
supplemented by the order.

(b) If the contractor fails to perform
an order, or take appropriate correc-
tive action, the ordering activity may
terminate the order for cause or mod-
ify the order to establish a new deliv-
ery date (after obtaining consideration,
as appropriate). Ordering activities
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shall follow the procedures at 8.406-4
when terminating an order for cause.

8.406-4 Termination for cause.

(a)(1) An ordering activity con-
tracting officer may terminate indi-
vidual orders for cause. Termination
for cause shall comply with FAR 12.403,
and may include charging the con-
tractor with excess costs resulting
from repurchase.

(2) The schedule contracting office
shall be notified of all instances where
an ordering activity contracting officer
has terminated for cause an individual
order to a Federal Supply Schedule
contractor, or if fraud is suspected.

(b) If the contractor asserts that the
failure was excusable, the ordering ac-
tivity contracting officer shall follow
the procedures at 8.406-6, as appro-
priate.

(c) If the contractor is charged excess
costs, the following apply:

(1) Any repurchase shall be made at
as low a price as reasonable, consid-
ering the quality required by the Gov-
ernment, delivery requirement, and ad-
ministrative expenses. Copies of all re-
purchase orders, except the copy fur-
nished to the contractor or any other
commercial concern, shall include the
notation:

Repurchase against the account of
[insert contractor’s name] under Order
[insert number] under Contract [insert

number].

(2) When excess costs are anticipated,
the ordering activity may withhold
funds due the contractor as offset secu-
rity. Ordering activities shall minimize
excess costs to be charged against the
contractor and collect or set-off any
excess costs owed.

(3) If an ordering activity is unable to
collect excess repurchase costs, it shall
notify the schedule contracting office
after final payment to the contractor.

(i) The notice shall include the fol-
lowing information about the termi-
nated order:

(A) Name and address of the con-
tractor.

(B) Schedule, contract, and order
number.

(C) National stock or special item
number(s), and a brief description of
the item(s).

(D) Cost of schedule items involved.
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(BE) Excess costs to be collected.

(F) Other pertinent data.

(ii) The notice shall also include the
following information about the pur-
chase contract:

(A) Name and address of the con-
tractor.

(B) Item repurchase cost.

(C) Repurchase order number and
date of payment.

(D) Contract number, if any.

(BE) Other pertinent data.

(d) Only the schedule contracting of-
ficer may modify the contract to ter-
minate for cause any, or all, supplies or
services covered by the schedule con-
tract. If the schedule contracting offi-
cer has terminated any supplies or
services covered by the schedule con-
tract, no further orders may be placed
for those items. Orders placed prior to
termination for cause shall be fulfilled
by the contractor, unless terminated
for the convenience of the Government
by the ordering activity contracting of-
ficer.

EFFECTIVE DATE NOTE: At 75 FR 60260, Sep-
tember 29, 2010, §8.406-4 was amended by add-
ing paragraph (e), effective October 29, 2010.
For the convenience of the user, the added
text is set forth as follows:

8.406-4 Termination for cause.

* * * * *

(e) Reporting. An ordering activity con-
tracting officer, in accordance with agency
procedures, shall ensure that information re-
lated to termination for cause notices and
any amendments are reported. In the event
the termination for cause is subsequently
converted to a termination for convenience,
or is otherwise withdrawn, the contracting
officer shall ensure that a notice of the con-
version or withdrawal is reported. All report-
ing shall be in accordance with 42.1503(f).

8.406-5 Termination for the Govern-
ment’s convenience.

(a) An ordering activity contracting
officer may terminate individual or-
ders for the Government’s convenience.
Terminations for the Government’s
convenience shall comply with FAR
12.403.

(b) Before terminating orders for the
Government’s convenience, the order-
ing activity contracting officer shall
endeavor to enter into a ‘‘no cost’ set-

8.406-7

tlement agreement with the
tractor.

(c) Only the schedule contracting of-
ficer may modify the schedule contract
to terminate any, or all, supplies or
services covered by the schedule con-
tract for the Government’s conven-
ience.

con-

8.406-6 Disputes.

(a) Disputes pertaining to the perform-
ance of orders under a schedule contract.
(1) Under the Disputes clause of the
schedule contract, the ordering activ-
ity contracting officer may—

(i) Issue final decisions on disputes
arising from performance of the order
(but see paragraph (b) of this section);
or

(ii) Refer the dispute to the schedule
contracting officer.

(2) The ordering activity contracting
officer shall notify the schedule con-
tracting officer promptly of any final
decision.

(b) Disputes pertaining to the terms and
conditions of schedule contracts. The or-
dering activity contracting officer
shall refer all disputes that relate to
the contract terms and conditions to
the schedule contracting officer for
resolution under the Disputes clause of
the contract and notify the schedule
contractor of the referral.

(c) Appeals. Contractors may appeal
final decisions to either the Board of
Contract Appeals servicing the agency
that issued the final decision or the
U.S. Court of Federal Claims.

(d) Alternative dispute resolution. The
contracting officer should use the al-
ternative dispute resolution (ADR) pro-
cedures, to the maximum extent prac-
ticable (see 33.204 and 33.214).

8.406-7 Contractor Performance Eval-
uation.

Ordering activities must prepare an
evaluation of contractor performance
for each order that exceeds the sim-
plified acquisition threshold in accord-
ance with 42.1502(c).

[74 FR 31560, July 1, 2009]
Subpart 8.5—Acquisition of Helium

SOURCE: 67 FR 13064, Mar. 20, 2002, unless
otherwise noted.
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